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A look into the NEC4

Alliance Contract Dispute

Resolution Clauses

The NEC4 Alliance Contract (ALC)
form offers those involved in
construction projects a contractual
framework for a truly integrated and
collaborative approach. 

Whilst there has been limited use of
the ALC to date, the backdrop of a
global pandemic and the associated
economic uncertainty may lead to an
uptake in the use of Alliance Contracts
for those seeking to share risks and
rewards in construction projects. 

This article takes a look at one of the
important clauses of the ALC, clause
94.1, “No claims”.  This clause seeks to
limit rights or obligations at law for
those entering into an Alliance
Contract.  

With special thanks to Sarah Schütte of
Schutte Consulting.  
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Peter Ctori, Commercial Director of CCCL 

CCCL are currently advising a client on the use of the
NEC4 Alliance Contract for one of their projects.



Following a consultative version released in
June 2017, the ALC was published in June
2018. The accompanying NEC user guide,
“managing an alliance contract” describes
the ALC as “...a true alliancing contract,
where all the parties involved sign up to
the same single contract.”[1] 

This is in contrast to the more conventional
bi-party NEC forms, which are used to
separately engage members of the supply
chain. Although many of the ALC terms
are recognisable from the other NEC
forms, the rights and obligations of the
members of the Alliance[2] require a
change in mindset from the traditional bi-
party arrangement. 

For example, clause 20.1 of the ALC places
members of the Alliance under a
responsibility to:

- “collaborate with each other to achieve the
Alliance Objectives and the partner objectives
of every Partner,

- work collectively to support the delivery of the
contract on a best for project basis,

- develop and use common systems and
processes as set out in the Implementation Plan,

- give advice, information and opinion fully,
openly and objectively to the Alliance Board
and to the other members of the Alliance when
asked to do so by the Alliance Board and

- establish an integrated alliance delivery team
based on a best for project basis and
supporting the sharing of information,
knowledge and best practice.”

These collaborative responsibilities are no
doubt designed to encourage positive
behaviours between the various members of an
Alliance. 

[1] Commentary on Understanding Alliance Contracting
Page 1 - managing an alliance contract.
[2] Clause 11.2(1) ALC – “...A reference to a member of the
Alliance is a reference to the Client or one of the
Partners.”

Background
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With that in mind, the traditional dispute resolution mechanisms may not be natural fit within
an Alliance context, given these express obligations to open-up and consider what is best for the
project, rather than what is best for individual parties? 

ALC Clause 94.1, “No claims”

A fundamental feature of the ALC is the “No claims”, clause 94.1. This requires members of the
Alliance to agree a limited scope of enforceable rights or obligations at law, as well as setting
out how any disputes are to be resolved. Some important issues raised by this clause are
considered in this article.

For those already familiar with other NEC forms, the ALC provisions are set out and
compared and  contrasted with relevant NEC4 Engineering and Construction Contract (ECC)
provisions, with the aim of highlighting the very different approaches to dispute resolution
taken by these two forms.

Clause 94.1 is comprised of two sentences: the first limits the scope of legally enforceable
rights and obligations that members of the Alliance have against each other; and the second
deals with dispute resolution. Each is considered separately:

Limited scope of legally

enforceable rights and

obligations.

The first sentence provides:

“The members of the Alliance agree that
any failure by a member of the Alliance to
comply with their obligations stated in these
conditions of contract does not give rise to
any enforceable right or obligation at law
except for an event which is a Client’s or
Partner’s liability…”

Contrary to the position suggested by the
heading, this clause seeks to limit legally
enforceable rights and obligations
between members of the Alliance to those 
arising from events which are the Client’s 

“This clause is at the heart of the
concept of an alliance. The members
of the Alliance agree
that they will give up any enforceable
right or obligation at law against any
other member of
the Alliance except for an event for
which the failing member has
liability...”[3]

[3] Commentary on clause 94.1, page 67 - managing an
alliance contract.

or Partner’s liability, as set out in clauses 80.1 and
81.1. 

The user guide makes the following comment:
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As noted above, the Client’s and Partner’s
liabilities giving rise to enforceable right or
obligation at law between the members of
the Alliance are set out in clauses 80.1 and
81.1 as follows:

arise from or in connection with the Client
providing a part of the works and

are as a result of an intentional act or
omission not to comply with the Client’
obligations stated in these conditions of
contract.

a Defect which existed at take over,

an event occurring before take over which was
not itself a Client’s liability or

the activities of the Alliance in Providing the
Works on the Site after take over.

"80.1 The following are Client’s liabilities

- Claims and proceedings from Others [4] and
compensation and costs payable to Others which

-  Loss of or damage to the parts of the works
taken over by the Client, except loss or damage
occurring before the issue of the Defects
Certificate which is due to

-  Loss of or damage to property owned or
occupied by the Client other than the works, unless
the loss or damage arises from or in connection
with the Alliance Providing the Works;

- Additional Client’s liabilities stated in the
Contract Data.”

[4] Clause 11.2(23) ALC – “Others are people or
organisations who are not the Client, the Alliance Manager,
a Partner or any employee, Subcontractor or supplier of a
member of the Alliance.”
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arise from or in connection with the Partner providing a part of the works and

are as a result of an intentional act or omission not to comply with the Partner’s obligations
stated in these conditions of contract.

“81.1      The following are a Partner’s liability unless they are stated as Client’s liabilities

   - Claims and proceedings from Others and compensation and costs payable to Others which

 

   - A breach of the intellectual property rights of Others.
  
   - Death or bodily injury to the employees of the Partner.

   - Additional Partner’s liabilities stated in the Contract Data.”

Many of the events described as either Client’s or Partner’s liabilities remain within the Alliance. 
 
However, the first bullet point in each clause comprises an external claim for third-party events
which requires an intentional act or omission by a member of the Alliance.   This is akin to some
form of wilful misconduct that will generally be required for a dispute to give rise to any
enforceable right or obligation at law, the absence of which does not allow a claim.

A breach of the intellectual property rights of Others under the Partner’s liabilities is also an
external claim, although this does not require some form of wilful misconduct to be proven.
The intention of the ALC appears to be that, in the absence of Client’s or Partner’s liability,
disputes cannot be taken outside the contract and have to be dealt with within the contract
under the dispute procedures described in clauses 95 to 97, ALC.  

How then does this compare with the more familiar provisions of the NEC4 ECC? 

Compare and contrast the NEC4 ECC

The ECC might also be seen as making some attempt to limit claims between the parties
through the combination of clause 60.1(18), which provides for a compensation event for a
“breach of contract by the Client which is not one of the other compensation events in the
contract” and clause 63.6, which provides “The rights of the Client and the Contractor to changes
to the Prices, the Completion Date and the Key Dates are their only rights in respect of a
compensation event”.   However, the intention is for rights specifically in respect of a
compensation event to be limited and it is considered that the combination of these clauses
would not be successful in excluding a claim for consequential loss, for example[5].

[5] Keating on NEC3 7-122 and 7-123, note for the ECC NEC3 clause 63.4 is the equivalent to NEC4 clause 63.6. 
 This wording is included in the ALC under clause 63.7.  However, the ALC does not include and equivalent
compensation event clause 60.1(18) breach of contract by the Client.
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Dispute resolution

clause 95, “Resolving and avoiding
disputes”;
clause 96, “Independent expert”; and
clause 97, “Senior Representatives”.

The second sentence of clause 94.1 provides:

“Any disputes between the members of the
Alliance arising out of or in connection with
the contract are only resolved in accordance
with these conditions of contract.” 

The user guide makes the following
comment:

“…Any disputes between the members are
not to be taken outside the contract to any
arbitration or court, but dealt with within
the contract under the dispute resolution
procedures in clause 95 to 97 (or any others
added into the contract). This also applies
to any past members of the Alliance (clause
95.1).”[6]

Clause 94.1 provides that disputes are only
resolved in accordance with the conditions
of contract. The ALC dispute resolution
procedures are set out in the following
clauses:

 

an independent expert for an opinion
(see procedures set out in clause 96); or

the Senior Representatives of each
member of the Alliance in dispute (see
procedures set out in clause 97), noting
that the Senior Representatives may
appoint a mediator to assist them with
the resolution of any issues, ALC clause
97.2 refers.

Clause 95.1 provides: “A dispute between
members or past members of the Alliance
arising under or in connection with the
contract is referred to the Alliance Board[7].”

Clause 95.2 provides that once the dispute
has been referred to the Alliance Board for
resolution, the Board will choose to refer to
either:

If the independent expert option is selected,
the Alliance Board uses the opinion of the
independent expert to assist in finally
resolving the dispute.  If the Senior
Representatives option is chosen, they will
seek to resolve issues between themselves,
with the Alliance Board finally resolving any
issues not agreed. 

[6] Commentary on clause 94.1, page 67 - managing
an alliance contract.
[7] Clause 11.2(2) ALC – “The Alliance Board
comprises the alliance board representatives unless
later changed in accordance with the contract.”  The
Client and Partners each have a representative on
the Alliance Board and declare their alliance board
representative in the Contract Data.

The ECC contains no corresponding provision to that set out in clause 94.1 of the ALC, which
seeks to limit the scope of legally enforceable claims that parties can bring against each other.
The scope for legally enforceable claims is therefore very different under the two forms, with
those available to members of the Alliance considerably curtailed. 
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It is also notable that the cost of independent expert under clause 96 or any mediator, if used
under clause 97, are not Alliance Costs again encouraging members of the Alliance to try to
avoid disputes or resolve them themselves.

The ALC recognises that certain projects will fall under the jurisdiction of the Housing Grants,
Construction and Regeneration Act (1996). Interestingly, rather than dedicate a dispute
resolution section to this Act (as the ECC does under clause W2) the ALC simply bolts on under
Y(UK)2, clause Y2.6, which states that:

“A member of the Alliance may refer a dispute to adjudication at any time
whether or not it has been referred to the Alliance Board for final resolution.” 

Unlike the ECC, no adjudication procedures exist in the ALC. Aside from any potential ouster of
jurisdiction issues, several points arise in relation to dispute resolution under the ALC:

Y(UK)2 will apply and the absence of adjudication procedures in the ALC will effectively
impose those described in the Scheme for Construction Contracts;

The Scheme for Construction Contracts will also impose that any dispute can be referred to
adjudication at any time without recourse to following a precondition or process for
resolving the dispute under the contract.  Presumably for the ALC this means that a Partner
or Client can refer to adjudication without recourse to the Alliance Board under clause 95.1.

1.     If the project comprises a construction contract under the Housing Grants Act:

Under clause 95.1 “A dispute between members or past members of the Alliance arising
under or in connection with the contract is referred to the Alliance Board.” Any dispute has to
be referred to the Alliance Board first;

the intention is that only a dispute arising from an event which is a Client or Partner
Liability, and includes and intentional act or omission, can it be taken to law;

all other disputes, for example a Partner disagreeing with a payment another Partner has
made to a Subcontractor, can only be resolved by reference to the Alliance Board through
either an independent expert for opinion or to Senior Representatives of each member of
the Alliance in dispute[8].

2.     If Y(UK)2 does not apply:

[8] Clauses 95.1 and 95.2

7



8

clause 54.3 of the ALC, “Final
assessment”, also refers to a
“dispute” on the “final amount due
under or in connection with the
contract" (Note that the equivalent
clause under the ECC, 53.3, sets out
routes for resolution if a dispute
does arise in relation to the final
amount due, whereas the ALC is
silent) and

the multi-party nature of the ALC,
which may result in disputes arising
in relation to everyday matters,
such as contract interpretation or
assessment of amount due to a
subcontractor. 

Clause 94.1 notes  

“Any disputes between the
members of the Alliance arising
out of or in connection with the
contract are only resolved in
accordance with these conditions
of contract.” 

One view might be that a dispute only
arises in relation to the events in
clauses 80.1 and 81.1. However, such a
constrained reading of dispute seems
unlikely given:



The ALC anticipates different types of disputes, some which arise in relation to legally
enforceable rights and obligations between members of the Alliance, and some which arise from
other events/ matters, whether expressly mentioned by the ALC or not.

How, under the ALC, are disputes arising from other events or matters resolved?  
Clause 94.1 of the ALC simply requires that these “…are only resolved in
accordance with these conditions of contract.”

In contrast, the ECC includes the following Options for “Resolving and Avoiding
Disputes”:

Option W1:

“Used when adjudication is the method of
dispute resolution and the United Kingdom
Housing Grants, Construction and
Regeneration Act 1996 does not apply.” (Note
that this Option includes: a “Dispute Reference
Table” detailing various types of disputes and
anticipates reference to Senior
Representatives[9])

Option W2:

“Used when adjudication is the method of
dispute resolution and the United Kingdom
Housing Grants, Construction and
Regeneration Act 1996 applies.”

(Note that this Option also anticipates
reference to Senior Representatives but
appreciates that in accordance with the
Housing Grants Act a Party may refer a
dispute to the Adjudicator at any time
whether or not the dispute has been referred
to the Senior Representatives[10]); and

Option W3:

“Used when a Dispute Avoidance Board is the
method of dispute resolution and the United
Kingdom Housing Grants, Construction and
Regeneration Act 1996 does not apply.” 
The Dispute Avoidance Board assists the
Parties in resolving potential disputes before
they become disputes[11].

These Options clearly set out the process of
the resolution of disputes arising under the
ECC. Unlike the ALC, none of the Options
seek to exclude access to courts.

The ALC does recognise the statutory right to
adjudicate under the Housing Grants Act and
Option Y(UK)2, clause 2.6 provides:

“A member of the Alliance may refer a
dispute to adjudication at any time
whether or not it has been referred to
the Alliance Board for final resolution.”

[9] ECC clause W1.1(1)
[10] ECC clause W2.2(1)
[11] ECC clause W3.2 (1)
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Although Y(UK)2 is an Option clause, the
expectation must be that if the Project is
one to which the Housing Grant Act
applies, then the Option would be
incorporated. 

However, even if the contract was one to
which the Act applied, but the Option was
not incorporated, then the outcome would
presumably be the same, namely that the
Scheme for Construction Contracts would
apply.

In contrast to the ECC, the ALC does not
include any Housing Grant Act compliant
dispute procedures. The ALC user guide
confirms that 

“This minimalist approach has been
adopted to encourage the member
of the Alliance to use the dispute
procedures within the ALC (in
clauses 95 to 97) rather than take
the dispute outside the
contract.”[12] 

Again, even when discussing the
fundamental right to refer any dispute to
adjudication, the ALC seeks to encourage
its members to resolve disputes using the
Alliance Board and associated
mechanisms included in clauses 95 – 97.

[12] Commentary on clause Y2.6 at page 74
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Issues that may arise with ALC clause 94.1

Those arising from the limited scope of legally enforceable claims that the members of the
Alliance are able to make against each other, as provided for by clause 94.1;

Other disputes referred to in the contract, i.e. clause 54.3, “Final assessment”; and

Other disputes arising from everyday differences between members of the Alliance.

The issues which may arise from clause 94.1 ALC are as follows:

The ALC may anticipate different types of “disputes”, including:

This begs the question as to how these different types of disputes should be
resolved? 

If Y(UK)2 does not apply, then only a dispute arising from an event which is a Client or Partner
Liability can be taken to law.  Otherwise it cannot and remains to be resolved by the Alliance
Board, as agreed between the Client and Partners.  Of course it would be interesting to see
whether it could be argued that, despite its wording, clause 94.1 cannot actually limit any
enforceable rights or obligations at law.

If Y(UK)2 applies, does the wording in clause 94.1 prevent members of the Alliance from going
to adjudication for all matters except those arising from an event which is a Client’s or Partner’s
liability?
  
It is difficult to see how such a limitation would be effective given the requirements of the
Housing Grants Act and associated Scheme for Construction that a party to a construction
contract can give notice of an adjudication at any time.  Such notice can be given without
having to take any preconditioned contractual steps to resolve the matter and without limitation
as to the type of dispute.  

In consideration of the minimalist approach taken by the ALC with no adjudication procedure
described, the Scheme will apply. Section 1(1) of the Scheme provides:

“Any party to a construction contract…may give written notice…of his intention to
refer any dispute arising under the contract to adjudication.” 

In other words, there is no restriction on a party referring any dispute to adjudication, which is
arguably contrary to the aims of clause 94.1, to keep dispute resolution within the contract.
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If any dispute is referred to adjudication, clause 23(2) of the Scheme recognises the temporary
binding nature of the decision by providing: 

“The decision of the adjudicator shall be binding on the parties, and they shall comply with it
until the dispute is finally determined by legal proceedings, by arbitration (if the contract
provides for arbitration or the parties otherwise agree to arbitration) or by agreement between
the parties.”

This statutory provision seems to contradict clause 94.1’s aim to keep dispute resolution to the
mechanisms in the contract, excluding dispute resolution by arbitration or court for, all matters
that are not Client’s or Partner’s liabilities. 

Consequently, if the Housing Grants Act does apply to a project under the ALC, it may be
possible to take any dispute to adjudication at any time with recourse to the dispute resolution
procedures described in clauses 95, 96 and 97. This could eventually lead to access to legal
proceedings or arbitration in accordance with 23(2) of the Scheme. 

The recent Scottish case of

The Fraserburgh Harbour
Commissioners v McLaughlin &
Harvey Limited [2021] CSOH 8, 

debated whether clause W2.4 of the NEC3
ECC operated as a contractual bar to
preclude access to the court (or arbitration)
if a dispute falling within the scope of clause
W2 had not first been referred to
adjudication.

The court held that it was a bar. It also held,
at [38], that
 
“the Court should accord primacy to
the terms of the parties’ Contract, so
long as those terms are not
inconsistent with the 1996 Act”.  

Whist not binding in English courts, the case
offers a useful insight into the way that
courts deal with the widely used NEC ECC
dispute resolution provisions.

It is suggested that if clause 94.1 of the ALC
is inconsistent with the Act, any attempt to
limit access to adjudication or further legal
proceedings will fail.
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Summary

In addition to raising some of the issues/
tensions within this new form, this article sets
out some of the differences between the ALC
and the ECC, through the consideration of
clause 94.1, ALC. 

Despite similarities in NEC terms, future ALC
users would be well advised to avoid the trap
of thinking that the approach under the ALC
is similar to that of other NEC forms. As this
article shows, it is not.

The ALC requires a completely different
approach by all members of the Alliance,
consistent with the principles of Alliancing in
general. Whilst the inclusion of light touch
procedures is understood, given the aims of
the ALC for members of the Alliance to avoid
and resolve disputes, clarity is fundamental to
the success of that approach.

It will be interesting to see how any tensions
within the dispute resolution provisions of the
ALC will be eased as it may be some time
before they receive judicial consideration,
given the aim of the ALC to keep everything
in the Family.
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